






IN TIlE TURTLE MOUNTAIN COURT OF APPEAL 
TURTLE' MOUNTAIN BAND OF CEJIPPEWA INDIAN RESERVATION 

DANNY DAVIS, 
Appellant, 

) 
1 TMAC 03-002 
) 

v. ) 
) OPINION AND ORDER 

PARK PLACE APARTMENTS, 
Appellee. 

1 
1 

Before: Chief Justice HUMA AHSAN and Justices GERALD GARDNER 
and CHRISTINE JONGELING. 

Appearances: Neither party appeared. 

By Acting Chief Justice AHSAN for a unanimous Court. 

OPINION 

Procedural Background 

On March 11,2003, appellant, Danny Davis, filed a petition requesting a waiver 
of appellate court filing fees and an appellate review from a small claims court order 
entered against him for the amount of $771.79. From a review for the record, the 
appellee, Park Place Apartments, alleged that this amount was for rent owed and 
electricity furnished to the appellant by the appellee. The record also indicates that a 
hearing was held at 9: 15 am on February 18,2003, in fiont of Judge Victor Delong. It 
appears from the record that the appellant failed to appear for the hearing and a Default 
Judgment was entered against him on that date. The appellant claims that he shown up 
for court at 9: 14 am on the date of hearing, but he was told by a clerk that he was too late. 
He also states that he looked at his watch when he arrived and according to his watch, he 
was one minute early. Mr. Davis is requesting that the Turtle Mountain Court of Appeals 
grant his request for a remand to small claims court and for the appellate court to waive 
the appellate court fee. 

On June 9,2004, the Turtle Mountain Court of Appeals held a status conference 
hearing to determine if the Court had an accurate administrative record. Both parties 
were sent notices and orders informing them of this hearing. Neither the appellant nor 
the appellee appeared. 

DISCUSSION 

In reviewing the appellant's request for appellate review, the Court must address two 
issues: 1) Can the Turtle Mountain Court of Appeals waive its filing fee in civil cases and 
2) Can the tribal district court issue a Default Judgment when a party fails to appear. 



































































































Turtle Mountain Appellate Court 
Tribal Mountain Jurisdiction        Civil Division 
Belcourt, ND 
      ) 
Jacqueline Solberg,    ) 
   Appellant  ) 
      ) 
  vs.    )   OPINION 
      ) 
 Alan Wilkie,     ) 
   Appellee.  ) 
      )   TMAC-04-002 
      ) 
      
 

With JUSTICE VONDALL writing the Opinion, the Appellate Justice panel included Chief 

Justice AHSAN, Justice FLETCHER and Justice VONDALL. 

 Appellant Jacqueline Solberg appeals from the findings of the trial court for the tribe on 

January 27, 2004, judge Beverly Mae residing.  After hearing testimony and examining the 

evidence involved in this custody case, Judge Mae found in favor of the Appellee and awarded 

him custody of three minor children born from the marriage/relationship between the parties.  

Appellant Solberg appeals on the grounds that: 
 A.  The court made no finding concerning the best interestes of the children.  Despite no 

best interest finding, the Court awarded custody to the petitioner “based on the 
respondent’s alcohol usage.”  Neither the Findings for the Judgmet explain any details of 
the respondent’s alcohol usage and how that usage adversely impacts the children. 

 
B.  Visitation: In the event the custody decision is not reversed we ask the Court to give 
extended summer visitation of 3 months rather than the 2 two week periods as ordered by 
the Court. 

 

(Appellant’s Request for Permission to Appeal at 1). 

FACTS 

 The parties were married September 8, 2000 in Devils Lake, North Dakota and have 

parented three (3) children: Callista Wilkie (DOB: 7/20/2002), Wolfgang Wilkie (DOB: 

7/20/2002) and Elizabeth Wilkie (DOB: 10-1-1998).  The parties were separated in January 



2002, at which time the children resided with their father, Appellee in the above-captioned 

matter.  Subsequently, the court awarded the couple a divorce and outlined the Terms for 

Judgment in its Opinion on January 27, 2004, wherein the Court awarded physical custody of the 

three children to their father.  The Opinion also outlined “reasonable and liberal visitation with 

the minor children” to their mother.  (Opinion of 1/27/2004 at 4).  Appellant’s Request for 

Permission to Appeal was filed February 26, 2004 with this Court. 

ISSUES 

 1.  What standard of review to use in custody appeals with the Turtle Mountain Band of 

Chippewa tribal court system. 

 2.  Whether the evidence submitted was sufficient to justify the verdict. 

 3.  Whether visitation should be reconsidered on remand to the tribal court. 

ANALYSIS 

 This Court met on January 7, 2005 to discuss the issues in this matter.  Present during the 

Oral Arguments were Appellant’s attorney, Mr. Arne F. Boyum. Appellee Wilkie and his 

attorney, Robert (Bob) Ackre.  Appellant, as Mr. Boyum explained, was unable to attend the 

Oral Arguments, nor was she required to be present. 

 Prior to hearing Oral Arguments, the panel of justices reviewed the tapes of the trial court 

hearing that took place on January 27, 2004. 

A.  Standard of Review 

 Before proceeding to the issues outlined in the Appellant’s Request for Permission to 

Appeal, the Justices asked the attorneys a single question: “What standard of review should this 

court apply to child custody cases on review?”  Both attorneys agreed that the same should be 

applied to this Court as does in most other jurisdictions with similar judicial systems, that a 

clearly erroneous standard should apply.  The Court noted that an opinion on the Standard of 

Review in child custody appeals cases will address this issue in Keplin v. Keplin.  Without that 

order, this Court agreed with the attorneys in the current matter, which is that a clearly erroneous 

standard be the basis of review on matters of child custody. 



 This Court, in addition, briefly discussed the standard of review issue similar to this 

situation in Laducer v. Laducer, which was decided on September 11, 1990: “A basic principle 

defining the proper role of an appellate court is that it should disturb a trial court judgment only 

when the proceeding, taken as a whole, can be said to have resulted in a denial of substantial 

justice or involved a serious departure from established procedure.”  Therefore, a clearly 

erroneous standard should be applied to similar cases and, more importantly, to the case at hand. 

B.  Best Interest Factors, TM Code §9.0902 

 The Tribal Code of the Turtle Mountain Band of Chippewa, §9.0902, lists five best 

interest factors to consider when determining custody of children.  They are: 

 (1)  The wishes of the child’s parent or parents as to his custody; 

 (2)  The wishes of the child as to his custodian; 

 (3)  The interaction and interrelationship of the child with his parent or parents, his 

siblings, and any other person who may significantly affect the child’s best interest; 

 (4) The child’s adjustment to his home, school, and community; and 

 (5) The mental and physical health of all individuals involved. 

 These factors are the very guiding principles that the Appellant alleges the trial court 

failed to fully consider in this matter.  Although the trial court opinion did not contain language 

that shows how a reflective and considerate trial court opinion was reached, this Court finds that 

the trial court did, indeed research its findings before signing the Opinion. 

 During his oral argument, Attorney for Appellee admitted to drafting the Court Opinion 

and admitted that he should have been more detailed about how the trial court discussed its 

findings of fact with respect to each of the five best interest factors.  This Court did, indeed, 

listen to the taped recording of the January 27, 2004 hearing, in which considerable testimony 

and discussion on the lives of all the parties involved in this matter were discussed.  The 

testimony at trial discussed the extent of alcohol use by the Appellant.  During one period of time 

when the Defendant was on bed rest due to a leg injury, in fact, Social Services had been called 

to the home after a complaint was made.  Upon arrival of the social service worker, Defendant 



testified at trial, Appellant was suppose to be caring for the children but was intoxicated. 

Appellant does not deny that she, in fact has a drinking problem and only denies the extent at 

which she can care for her children.  Defendant, on the other hand, testifies that he has been 

sober for a number of years primarily so that he can provide his children with a somewhat 

normal lifestyle.  Based upon review of the trial court tapes and confirmation of his testimony at 

this trial, the Court of appeals finds that the trial court findings were based on clear evidence and 

testimony. 

 A similar opinion was reached in Gustafson v. Gustafson on June 28, 1990. (Id. at 3).  

The Appellant in this matter appealed the lower court’s decision based upon, for one, the claim 

that the evidence submitted was insufficient to justify the verdict.  Justice Sayers, writing for the 

Court, found that “while Judge Morin should have reflected his findings in memorandum 

opinion; nevertheless, the finding and order is proper.” 

 In addition, in Laducer v. Laducer, this Court also reviewed the transcript of the court 

proceedings regarding custody of minor children in that matter and decided that the trial court’s 

findings were proper.  This Court in this matter decides likewise. 

C. Visitation Schedule 

 Appellant has requested that, should the Court find that the trial court did not err in its 

judgment, that it reconsider the visitation schedule.  This Court is not the proper determinant for 

making decisions on amending the visitation schedule for the children with Appellant Selburg. 

 In Laducer v. Laducer, this Court states: “the Appellate Court may not substitute its 

judgment nor impose its findings upon the trial court absent a clear abuse of discretion.”  

(Laducer at 5).  The guidelines of ruling in the Turtle Mountain Court of Appeals are clear.  The 

Court must also apply the clearly erroneous standard in reviewing the decision to limit 

supervision to the mother of the children in this matter.  Again relying on the trial court tapes and 

hearing the testimony of both parties at trial, this Court finds that the trial court appears to have 

fully taken into consideration the factors outlined in T.M. §9.0902 on review of the trial court’s 

findings with regard to the visitation schedule.  



DECISION 

 This Court, therefore, finds that the trial court did not err in its visitation schedule, nor 

did it err in its determination to award the father, Appellee, in this matter with physical custody 

of the three minor children. 

 Judgement of the Trial Court of the Turtle Mountain Band of Chippewa in this matter is 

AFFIRMED. 

 Dated this _______ day of _____________________, 2005. 

FOR THE COURT: 

 
_______________________________  _____________________________ 
Justice Monique L. Vondall    Justice Matthew Fletcher 
 
Concurring:  Chief Justice Huma Ahsan 
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